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Fehruary 29, IQBB

Mr. Fd llastey

State Dirsctor

Burcau of Land Management
25060 Cottage Way, Room C-2841
Sacramento, CA 35825

Ra: Atlasc Asuestos line Site

Dear tir. Hastey:

Singe our meating with you and your staft on August iU,
. 1987 apd in subsequent correspondence and conversations,
¢oordination betwewn Lhe Dureau of Land Hanagement and the
U.5, Environmental Protection Agency on kho Atlas Ashestas
Supurfund site has lmproved. We leok Forward Lo cuntinued
cooperation in the next fow months while the Atlas Remedial
Tnveatigation (RI) and Feasibility Study (F5) are completad,

I am pleared that the Bureau of Land Management accupts
sore of 1ts responsibilities for the Atlas project and nlans
to tako additional mussures to reduce soll wiusion and restriot
access in the region, Notwitnstanding the importance of a
formal agreemsnt betweon the Bureau and EPA regarding our
respective responsibilities at this WPL site, I do not fecl
it is appropriate to coneur on the Kovember 27th letter prior
Lo resolution of the Bureau of Land Nanagement's stuatuy as a
Potentially Responsible Party by the Department of Justics.

. Howiver, 1 have enclosed EPA's response to this ard otne
lssucs addressed in your letter.

I want to pursonally oxpress ny appreciation for your
atnuntion to the Atlas project and understand your concuernu.
I: you have any additional questions, please contact me at
C {415)274=81533 aor FTS A5S4«=#1583.  Jennifer Lagker, the Remodicd o
froiect Nanager, may be contacted at (415)874~5161 or FTS
154 wiol and iy available to assist you or your ctai! at any
time.

Sincerely,

Jonhn . liige
Deputy Regional Adminiutrator
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controlling this mining activity, -

15 Hawthorne Street
San Francisco, Ca. 84105
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August 1, 1993

Martin McDermott, Esq.

U.S. Department of Justice
Environment and Natural Resources Division
Defense Sectjon

10th and Pennsylvania Avenues

Washington D, 0O, 20530

Re: Atlas Mine Site ‘
Mine Area Operable Unit
Settlement Negotiations

Response to June 33, 4991 Correspondence

Dear My, McDermott :

This letter résponds to the Juna 11, 1as3 letter received
from BEdward L. Hastey, state Director of the Bureau of Land
Management ("BLM"} with respect to the above-ratersnced site. 7Tt
4ls0 addresses EPA’s concern that an important opportunity to
resolve this matter efficiently without extensive litigation ig
about to be logt.

The _Innc ande ele i A% you know, Mr, Hagtey’g
letter explains that BLM believes that jt i8 an "innocent 1ang-
owner" with respect to the Mine Area Operable Unit, and that itg
"liapility ig limited in accordance with Section 107(b) of
CERCLA." pBLM has baged thig ocentention on the fact that the 1872
mining law gave niners a statutory right to Bine minerals at the
Atlas Site without giving BIM & statutory or r

While remaining sympathetic with BiM/g Position, EPA is not
convinced that BLM Will prevail on this basis in the contribution
action that has been brought by the private parties, Atlas cor-
poration (“Atlas™) and vinnel) Mining and Minerals corporation
("VMMC"),  Under Sectien 107(k) of CERCLA BLM would have the byr-
den of establishing by a preponderance of the evidence that

(1) the release or threat of release of the hazardous

substance and the damages resulting therefrom were caused
by acts or omissjong of third parties, such as

Printed on Recucied Paper
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Atlas and Vinnell, and

(2) BIM Mexercimed due care with Tespact to the hazardous
substance concerned, taking inte congideration the :
characteristics of such hazardous subgtance, in light

of all relevant facts and circumatances, and . . .

took precautions against foreseeable acts or omissions

of any such third party and the consequences that could
foreseeably result from such acts or omissions. , ."

In this case, EPA believes that BLM would be vulnerable to
arquments that i{t did not meet either of these criteria. with
Feaspect to the criteria that the sole scurce of the releaze or
threat of release ba the actions of others, BLM’s operation of
the site following its abandonment by the miners may be found to
be the basis fer liability as an operator, who contributed to the
Bpread of contamination.

With respaect to the second eriteria, BLM may be founa ot to
have exercised due care and taken precautions against foreseeable
acts or omissions, because it eoculd be argued:

(a) buring Atlas’ and vMMCr g operation of the site, the
United States vas aware and BIM either knew or ghould have known
that (i) asbestos is a hazardous substance, and (ii) huge guan-
tities of a more friable and erodible and hence mere dangerous
form of the substance were being deposited in unstable plles at
the Mine Area OU. 1In this context, even if BLM did not beljeve
it had the authority to take action under any statute or ragula.
tion, BLM certainiy nad the authority to write to the private
parties as well as to the appropriate arms of the states and
federal government and urge them to take some action te abate the
threat.

(b) After the private parties abandoned the Mine Area OU and
until EPA intervenad, BIM allawed the Mine Site to be used for a
~variety of purposes including the riding of off-highway vehicles,
a8 vall as other recreational uses which contributed to the ero-
uion_and_inatability—of—the—piies—and-uxpaaéa_the public to ajr-
borne asbegtos.

BLM may be able to explain these courses of action as basi-
Sally reascnable under the cirocumstances, However, EPA remains
very concerned that the courts will be reluctant to hold that
BIM’'s actions met the statutory standard. As a result, it ig
EPA’s evaluation that, if BLM hopee to establish favorable prece-
dent on the innocent landowner defense, the Mine Area OU ig prob-
ably not an appropriate case to bring te eourt.
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¢ Given that BLM appears un-
likely to prevail on the innocant landowner defense in the pend-
ing contribution action, the remaining questicn is the ap-
propriate level of participation by BLM in a settlement with EPA
and the private party PRPs. Acocording to Mr. Hastay’s letter,
BLM apparently erronecusly became concerned that EPA intended to
require BLM to take responsibility for "remediation of the entire
Atlas Site.® This is not the case. EPA has used the criteria in
- the reportad decisions desoribed belowv to estimate the ap-
propriate allocation. These cases uipiar to present the range in
reported decisions on allocation of landownar liability, where
the landowner was not alss an operater, generater or transporter.

Ip_the Matter of EL Capitan Site, Final Arbitration Decision
of the California, Office of the Secretary of Environmental Af-
fairs, Hazardous Substance Cleanup Arbitration Panel, Case No.
89-0102, July 15, 1990. = This decision which was made under the
California superfund lav uses the same criteria as those applied
by the Iederal courts in deciding CERCLA cases. It addresses a
site at which BLM was the landowner, but where there was "“fo
svidence that the BLM was involved in the generation, transporta-
tion, treatment or disposal of the hazardous substance, or had
any ac¢tual or constructive knowledge as to the actions or inac-
tions on the part of [the operatore) in this regard." (Decision
at p.6.) In these circumstances the panel chose to allocate 10%
of the liability to BLM based on its apparent failure "at leagt
upon termination or abandonment of a lease or Bining patent, to
inspect the premises and to make a reasonable effort to determine
if any hazardous substances have been introduced to or left on
the property." (Decision at p.8.) BLM did not participate in the
arbitration or present any svidencs.

Uniteqd Stateg v. R,N. Mever, Hazardous Waste Litigation
Reporter, May 20, 1991 at pages 20994-21004 (Case No. 89-2236,
decided May 9, 1991 by the Sixth Circuit Court of Appaals) = Thig

~ decision pursuant to CERCLA holds that the district court did not
abuse ite discretion in allocating one third of the liability for

~———EPA’s-response-costs-to-the-owner -of the property. It cites &ix
factors to be considered in making sueh allocations derived from
CERCLA’® legislative history. They aras:

"the ability of the parties to demonstrate that their
contribution to a discharge, release or disposal of a hazardous
subgtance can be distinguished;

the amount of hazardous waste inveolved;

the degree of toxicity of the hazardous waste involved:

Cl

I



